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about “A5|an values” made in relation to the
East Asian human rights debate. | divide this
discussion into; two parts: In the first part | con-
sider and challgnge the claims for exception
from |mportani international human right stan-
dards madeé the name of “Asian values”. |
believe mgg“é? cI‘a!Ms fail to capture the full rich-

Asian values discourse, are tautologi-
al d are excessively deterministic. In this
regfgrd | set aside presentation of the related
economic development argument, which is the
subject of another recent article (Davis, 1998).
In the second pant, | will offer a special version
of liberal constitutionalism as a proper domes-
tic venue for contemporary human rights and
values discourse in East Asia. | believe liberal
constitutionalism with substantial fundamen-
tal commitments to democracy, human rights,
and the rule of law and sufficient attention to
local indigenous concerns — what | call
indigenization — can be appropriately respon-
sive to local concerns with the development
and maintenance of fundamental political val-
ues.

Claims about Culture

Turning first to the Asian values claims, | offer
a four-fold critique of the these culture-based
claims: first, | will briefly address the Asian
values claim on a substantive level; second, |
will address a related cultural prerequisites
argument which seeks to disqualify some so-
cieties from realization of democracy and hu-
man rights; third, | will consider claims made
on behalf of community or communitarian val-
ues in the East Asian context; and fourth, a
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recent shift to concern with institutions and their
role in social transformation will be considered
as a prelude to the constitutionalist argument
addressed in the second half of this essay.

The Asian Values Debate

Taking up the first of these, the substantive
content of the Asian values claim, here | focus
on political values and particularly address this
claim in the Confucian context. The substan-
tive claim is that Confucian values are anti-
democratic; Asian societies, according to
Samuel Huntington, are said to favour author-
ity over liberty, the group over the individual,
duties over rights and such values as harmony,
cooperation, order and respect for hierarchy
(Huntington, 1993). In this view, East Asian
societies are argued to be unsuited to democ-
racy and human rights. That these claims are
usually made on behalf of authoritarian lead-
ers raises suspicion about their honesty.

In practical terms these claims are challenged
both by the rapid recent development of de-
mocracy and human rights in several East
Asian societies and by social activist and
scholarly discourses which challenge these
claims directly. The growing consolidation of
democracy in East Asia speaks for itself. A
direct attack on the intellectual foundations of
the Asian values claim has also been launched
by activists and analysts. They have chal-
lenged several of its components. Regarding
the association of Confucianism with
authoritarianism, Chinese scholars of the Con-
fucian classics have noted that Confucianism
did not embrace unguestioning acceptance of
misguided rulership and that it shares with lib-
eralism the commitment to higher norms. Con-
fucian scholar Chang Weijen especially points
outthe prominent position of the golden rule in
Confucian ethics (Chang, 1995).

Other scholars have challenged the motives of
those who advance the above noted stereo-
types of Asian values. Edward Said long ago
noted that Western orientalism offered up its
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conception of Asia as the other in part to jus-
tify Western dominance (Said, 1979}). More
recently other Asian scholars have noted the
tendency of East Asian leaders and scholars
to adopt orientalism as a self-defining discourse
(Chua, 1995). The same conception that aimed
at Western dominance now, in East Asian
authoritarian hands, aims at creating East
Asian exceptionalism.

A third line of reasoning would have us believe
that East Asian intellectuals did not understand
Western liberalism and democracy when first
confronted with it in the early modern period.
In the Chinese context this was said to pro-
duce a perverse reinterpretation which saw
demacracy as merely good government or so-
cial welfare, in line with the Chinese minben
(people as a basis) tradition. There is no doubt
that authotitarian reinterpretations did occur and
that Chinese nationalism, following the May 4
Movement, did distort. But recent studies of
early modern Chinese writings witness a great
deal of understanding of leading Western lib-
eral thinkers (Svensson, 1996).

Other Asian scholars and specialist have
pointed out that much of what is done in the
name of so-called authoritarian Asian values
can be explained more often than not by expe-
diency. Frequently this expediency is accom-
panied by other ideological constructs, such
as Marxism, that have little to do with Asian
traditions. Francis Fukuyama argues that the
only neo-Confucian authoritarian system evi-
dent in recent East Asian experience was the
government of pre-war Japan (Fukuyama,
1995).

Cultural Prerequisites

The second major argument, ariginally not in-
tended as a cultural relativist argument, is the
claim that societies which lack certain cultural
prerequisites are not suited for democracy and
human rights. This notion arose initially from
studies that sought to examine the character-
istics of civic culture were not likely to be
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cessful at democratization (Perry, 1994). lt was
as if societies had to pass a test for democ-
racy. This scholarship could lend further sup-
port for authoritarian Asian values reasoning.

The problems with this reasoning are appar-
ent. The most obvious is its tautological char-
acter. To suggest that a society that lacks
dernocracy could somehow develop democratic
culture is a questionable proposition. The fact
of the matter is that many societies in East
Asia proceeded with democratization, with or
without cultural prerequisites. With democratic
institutions in place, the emphasis has shifted
to consolidation and to creating the institutions
to make it work (Linz and Stepan, 1996). Nev-
ertheless, scholars and politicians in East Asia
have clung tenaciously to this claim concern-
ing prerequisites (Perry, 1994, points out this
problem). The tasks of documenting the pres-
ence of civic culture in Asia still contribute to a
mindset that appears to conceive of a test for
democratization. This has spawned a: 5=
tent argument that East Asians are, ot yet
ready for democracy. Sl

Claims about Community

My third critique considers a more directly ¢
fural relativist argument, and one thatrff
some extent more credible. This IsJﬁ )|
made on behalf of community. While IT@I
argument fails to justify the denial of dermge
racy and human rights it does raise concern
that | argue in the second half must be ad- "
dressed by societies hoping to better secure
human rights.

There are essentially three community-based
arguments addressed here. The first is the
romantization of community. The Viethamese
village has been described as “anchored to the
soil at the dawn of History ... behind it bam-
boo hedge, the anonymous and unseizable
retreat where the national spirit is concen-
trated”. The Russian mir was to save Russians
from the “abhorrent changes being wrought in
the West by individualism and industriatization”
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suc(Popkin, 1986). Many have questioned just
how liberating the traditional village was and
many escaped when they had the chance. Few
in East Asia’s tiger economies have the op-
tion of unmolested village life today.

Another community-based claim emphasizing
republican government and civic vifue has both
ancient roots and is of contemporary interest.
In many East Asian societies civic virtue is
seen as the key to good government. Others
are less confident of the persistence of such
virtue and seek to craft a democracy that, in
James Madison’s terms, is safe for the
unvirtuous (Putnum, 1993). The debate be-
tween Vaclav Havel, the anti-Communist ide-
alist who emphasizes civic virtue, and Vaclav
Havel Clause, the pragmatic post-communist
politician who is concerned with interest rep-
resentation (Simon, 1996) is likely to be re-
hearsed in post-communist and post-authori-
tarian East Asia.

coqzmuhj’tarians is the most challenging con-
tephparary, discourse about community. While
A :gmmunitarians are apt to see com-

grn communitarians have ultimately had
mmit to some liberal values to preserve
ir discourse, while the Asian neo-conserva-
tive variety has also had to deal with increased
demands for liberalization.

The Role of Institutions

The fourth and final critique under this topic of
culture is to raise questions as to the path for
solution. Scholars who are confronted with
claims about culture and cultural prerequisites
have increasingly had to consider precisely
what avenues are available to meet increased
demands for democratization and rights, to
ensure participation. This has caused an in-
creased attention to institutions. This new in-
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stitutionalism has sought to determine how
institutions can serve the purposes of social
transformation that adhere to the democrati-
zation and human rights processes (Thelenand
Steinmo, 1992). This new institutional project
is less sanguine about merely transplanting
ready-made Western institutions that the ear-
lier efforts of modernization theorists. In con-
sideting what institutions can do | wili now turn
our attention to constitutionalism, the topic of
the remainder of this presentation.

Constitutionalism

Constitutionalism offers a venue to respond to
the various claims underlying the Asian values
debate and a response to those who advance
authoritarianism. As noted in the introduction,
for me constitutionalism should include the fun-
damental elements of democracy, rights and
the rule of law and elements of local institu-
tional embodiment, what | call indigenization.
In the late twentieth century the discussion of
constitutionalism has become a global con-
versation, a conversation that is productive of
the processes of universalizing human rights.
Constitutionalism serves both as a conduit for
shared international and local human rights and
political values and the embodiment of those
values. In this regard | emphasize three things:
first, the empowering role of constitutionalism,
in contrast to the usual view that emphasizes
constraint; second, a more careful look at the
content of the constitutive process; and third,
indigenization of constitutionalism, as an av-
enue to hook it up to the local condition.

The Empowering Role of
Constitutionalism

Taking up the first of these, it is impottant to
emphasize the positive empoweting role of con-
stitutionalism (Holmes, 1988). | worry that con-
stitutionalists place too much emphasis on the
constraints of constitutionalism, always using
language of “checking, restraining or blocking”.
This is important because under this constraint
paradigm, newly elected democratic leadets
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may view it as part of their mandate to override
constraint to “get the job done”. This results in
a plebiscitarian, rather than a constitutional
democracy (O'Donnell, 1996). Some may char-
acterize this result as an illiberal democracy,
as some scholars have advocated in East Asia
(Bell, Brown, Jayasuriya and Jones, 1995).

Extra-constitutional action should more prop-
erly be understood as not just overriding con-
straint but as overriding democracy itself. Such
extra-constitutional action does not just “get
the job done” but in fact deprives the people of
democratic power. Constitutionalist should vigi-
lantly seek to engender discourse and empow-
erment. In a modern complex society this is
the contemporary venue for values discourse.
To better understand this claim we must con-
sider the constitutive process.

The Constitutive Process

It is in the constitutive process that
constitutionalism’s discourse engendering and
empowering roles come to fruition. This can
be considered at two levels: the constitution-
making process and constitutional implemen-
tation. Constitution-making is where the con-
stitutional conversion begins. A constitutional
assembly is a powerful venue for discourse
about basic political values. In recent decades
the East Asian landscape has been riddled with
constitution-making exercises. In the 1980s
and 1990s constitution writing in the Philippines
and Hong Kong have offered prominent seem-
ingly successful examples (Davis, 1998).

Ingd'escribing th
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ing. Downstream constraints look to ratifica-
tion or acceptance. In the Philippines, after the
people power revolution, downstream accep-
tance was the substantial constraint.

After a constitutional founding, successful
implementation of constitutional government
depends on appreciation of the discursive ar-
chitecture in the ongoing processes of gover-
nance. More commonly appreciated hete are
the institutions for checks and balances. These
institutions include institutions to control the
purse-strings in regimes ranging from medieval
estates to modern parliaments, and veto and
administrative control in the modetn executive.
At present nearly every constitutional govern-
ment in East Asia manifest some elements of
this.

Less appreciated is the positive discursive ma-
chinery of constitutional judicial review, the
power whereby courts review laws enacted by
the elected branches of government for confor-
mity to the constitution. In both Asia and the
Waest this judicial role has sometimes been
attacked as an affront to efficient and effective
government and sometimes as an affront to
democracy. One should be suspicious of the
efficiency motives of such attacks. Constitu-
tional judicial review has become the premier
institution for securing human rights. More
importantly, constitutional judicial review also
serves as the engine for the basic constitu-
tional conversation about political values and
commitments (Bickel, 1986). This constitu-
tional conversation proceeds as legislatures
pass laws and courts respond and legislatures
pass new laws. While much of East Asia has
adopted Western civil and common law legal
systems, only a few countries have fully func-
tioning systems of constitutional judicial review.
At present Japan, the Philippines and Hong
Kong are prominent examples where this power
is vested in the ordinary courts, as is more
commonly done in common law systems. A
Civil Law style constitutional court has existed
in Taiwan for decades but only recently begun
to function effectively. For the authoritarian re
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gimes of the region, both historically and at
present, no or little judicial constraint is the
norm. Under such circumstances the positive
discourse-engendering role argued for here is
out of the question.

Constitutional theorists have come to recog-
nize, however, that constitutional judicial re-
view is not the sole discursive engine for craft-
ing political values and solutions. At moments
of crisis, what Stephen Krasner cails punctu-
ated equilibrium (Krasner, 1984), the entire
people may be mobilized to civic action. In
normal times the people may be content with
representation and constitutional judicial review,
while they largely focus on private affairs; while
at times of what Bruce Ackerman calls consti-
tutional politics the level of civic action may
become extraordinary (Ackerman, 1991).
Ackerman identifies three republics in Ameri-
can history, before and after the civil war and
in the modern regulatory social welfare state
initiated in the 1930s by the New Deal. There
is evidence of such mobilization in the recent
South Korean constitutional politics of reform
and in the Japanese politics of resistance to
corruption.

Indigenization of Constitutionalism

With a commitment to the constitutional fun-
damentals in place, a premier concetn is that
constitutionalism finds roots in the local soil.
It is through indigenization that constitutional-
ism responds to the above noted concerns with
values and community. Aung Sang Suu Kyi
characterizes this indigenous quality as local
institutional embodiment (Aung Sang, 1995).
For indigenous institutions to work, however,
the constitutional fundamentals of democracy,
human rights and the rule of law must be in
place. Otherwise, the local community is left
with an implanted hegemonic discourse con-
structive of authoritarian power and destruc-
tive of genuine community values discourse.

Beyond the fundamentals that preserve the dis-
course there is considerable room for local
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variation to achieve representation, both sym-
bolic and real. If constitutionalism is understood
to engender discourse then constitutionalists
should consider the ways in which locai cul-
ture and traditions may facilitate such dis-
course. Representation may be achieved
through contemporary institutions which secure
autonomy or minority rights, or through tecog-
nition of traditional ethnic or religious groups.

Legal structures may also embody these lo-
cal distinctions. This may include, for example,
allowing for the application of religious or tribal
laws. In societies with long traditions of citi-
zens petitioning leaders, a mechanism for pe-
titioning elected officials could be employed
or, perhaps, a modern version thereof, the
ombudsman. Even a traditional monarch, who
may retain symbolic and ceremonial functions,
may take on the ombudsman role in a post-
monarchical demacratic scciety. Even when
contemporary institutions are employed, in
practice they may be expected to take on in-
digenous characteristics. The goalin all cases
is orderly processes of discursive engagement
or empowerment.

In a recent article | contrast the constitutional
paths of modern Japan and China (Davis, 1998).
While post-war Japan has a liberal constitu-
tional system, there has been substantial
indigenization in practice (Ford, 1996). Yet, with
the fundamentals in place, the constitution does
seem to work to encourage a core discussion
on fundamental political commitments. Even
the processes of reform of the former one-party
dominance proceeded in an orderly fashion and
have engendered renewed public concern with .
corruption and enforcement of legal norms.
China, on the other hand, has rejected a com-
mitment to the fundamentals. China’s public
discourse has tended to advance a hegemonic
view which people challenge at their peril. The
public order situation is an explosive one in
which the Public Security Bureau and the mili-
tary must play a central role. While engaging
in economic reform the regime has engendered
increased diversification of interest for which
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inadequate representation is secured. The rule
of law is shaky at best; encouraging increased
corruption as the economic reform process
goes forward. This has produced a value
vacuum which the society is hard placed to
deal with. There is growing evidence of con-
cern to open up democratic and legal chan-
nels for representation of diverse interest. Open-
ing up such channels will not create automatic
solutions but such moves may offer hope for
crafting orderly solutions.

Conclusion

The form of argument in this presentation has
emphasized several specific points: first, that
the Asian values argument, as a challenge to
the implementation of constitutional democ-
racy, is exaggerated and fails to account for
the richness of values discourse in the East
Asian region — local values do not provide a
justification for harsh authoritarian practices;
second, that the cultural prerequisites argu-
ments fail because they ignore the discursive
processes for value development and they are
tautological, excessively deterministic and ig-
nore the importance of human agency - it,
therefore, makes little sense to take an entry
test for constitutional democracy; third, the dif-
ficulties of importing Western communitarian
ideas into an East Asian authoritarian environ-
ment without adequate liberal constitutional
safeguards; fourth, the positive role of consti-
tutionalism in constructing empowering con-
versations in modern democratic development
and as a venue for values discourse, fifth, the
importance, especially in a cross-cultural con-
text, of indigenization of constitutionalism
through local institutional embodiment; and
sixth, the value of extending research focused
on the positive engendering or enabling func-
tion of constitutionalism to the developmental
context in general and East Asia in particular.
I would hope this discussion attracts further
cross-disciplinary interest in this evolving glo-
bal constitutional project.

(This paper was presented during the CCA-IA
Conference on Human Rights in 2000)
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